
dispute resolution

Serbia: Investment Arbitration – Is Your
Investment in Serbia Protected?

The past decade has been marked with an explo​sion of invest​-

ment treaty arbi​tra​tions. For​eign investors are increas​ingly aware

of the pow​er​ful tool con​tained in bilat​eral invest​ment treaties

(BIT).

Intro​duc​tion

Under BITs, for​eign investors can seek inter​na​tional pro​tec​tion against the

state host​ing their invest​ment if the host state is tak​ing cer​tain actions

adversely affect​ing the invest​ment. Such pro​tec​tion pre​sumes the right of

the investor to bring a claim directly against the host state in a forum other

than the host state’s courts.

The Inter​na​tional Cen​tre for Set​tle​ment of Invest​ment Dis​putes (ICSID) has

become the most com​mon forum for invest​ment dis​putes. Its insti​tu​tional link

to the World Bank has fur​ther con​tributed to the grow​ing impor​tance of

invest​ment treaty protection.

Finally, such ris​ing sig​nif​i​cance of invest​ment treaty safe​guards has resulted in

the avail​abil​ity of invest​ment treaty claims in a juris​dic​tion becom​ing an impor​-

tant fac​tor when plan​ning M&A trans​ac​tions. Thus, much like a favourable tax

regime, the trans​ac​tions are them​selves struc​tured to opti​mise invest​ment

treaty protection.

Treaty safe​guards in Serbia

Against this back​ground, we will dis​cuss the fol​low​ing ques​tions: What invest​-

ment treaty safe​guards may for​eign investors expect when invest​ing in Ser​-

bia? Who is pro​tected? What types of invest​ment are cov​ered? Why should

for​eign investors con​sider ICSID invest​ment arbitration?

Ser​bia has rat​i​fied the ICSID Con​ven​tion, which is one of the pre​con​di​tions

for an invest​ment dis​pute against a state to be con​ducted before ICSID. An

addi​tional pre​req​ui​site is the clear and uncon​di​tional con​sent of the host

state to this dis​pute res​o​lu​tion mech​a​nism for spe​cific invest​ment dis​putes

and vis-à-vis cer​tain for​eign investors. Such con​sent of the host state is usu​-

ally pro​vided in BITs.

Ser​bia has signed a  rel​a​tively wide range of bilat​eral invest​ment treaties.
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Ser​bia has signed a  rel​a​tively wide range of bilat​eral invest​ment treaties.

Around 50 treaties of this type are cur​rently applic​a​ble in Ser​bia. Ser​bia has

invest​ment treaty rela​tions with all major coun​tries that are the prin​ci​pal

source of for​eign invest​ment in Ser​bia, such as Italy, Aus​tria, Bel​gium, Greece,

Ger​many, Rus​sia, and more. BITs signed by Ser​bia usu​ally con​tain such con​-

sent to ICSID arbitration.

Thus, for​eign investors invest​ing in Ser​bia can count on ICSID arbi​tra​tion as

the pro​tec​tion mech​a​nism for their invest​ments if, in addi​tion to the exis​-

tence of an applic​a​ble BIT, two other juris​dic​tional con​di​tions are met: (i) the

invest​ing entity is a “for​eign investor” within the mean​ing of the applic​a​ble

BIT and (ii) there is an “invest​ment” as defined under the applic​a​ble BIT.

Pro​tected investors

The basic prin​ci​ple of a BIT is that only a national of the con​tract​ing party that

is not the host state may bring a  claim against the host state. This encom​-

passes both nat​ural and legal per​sons. For nat​ural per​sons, treaties usu​ally

require that such per​sons have the same nation​al​ity as the other con​tract​-

ing party.

As to legal enti​ties, def​i​n​i​tions vary. Some treaties define this cat​e​gory of for​-

eign investors solely by ref​er​ence to their place of incor​po​ra​tion, while oth​-

ers refer to the seat of man​age​ment and require that the head​quar​ters or

the actual eco​nomic activ​ity be located in the ter​ri​tory of that other con​tract​-

ing state. Other BITs refer to the con​cept of con​trol and require that the

invest​ing entity be con​trolled by a nat​ural or legal entity hav​ing the nation​al​ity

of the other con​tract​ing party. Some treaties even allow claims by com​pa​nies

for​mally incor​po​rated in the host state if they are con​trolled by a nat​ural or

legal per​son from the other con​tract​ing party.

Pro​tected investment

In terms of cat​e​gories of invest​ment eli​gi​ble for pro​tec​tion, BITs applic​a​ble in

Ser​bia usu​ally refer to “all kinds of assets” and pro​vide an illus​tra​tive, non-

exhaustive list of cer​tain pro​tected types of invest​ments, such as mov​able

and immov​able prop​erty, rights derived from shares, claims to money, intel​-

lec​tual prop​erty rights, etc.

Sub​stan​tial guarantees

BITs pro​vide sub​stan​tial guar​an​tees for the pro​tec​tion of for​eign invest​-

ments, which assume cer​tain stan​dards of con​duct by the host state gov​ern​-

ment vis-à-vis pro​tected for​eign investors. BITs applic​a​ble in Ser​bia usu​ally

con​tain typ​i​cal sub​stan​tive invest​ment pro​tec​tion stan​dards. For exam​ple,

they guar​an​tee fair and equi​table treat​ment, national treat​ment, most

favoured nation treat​ment, pro​tec​tion from expro​pri​a​tion, free trans​fer of

means and full pro​tec​tion and security.

Dis​pute resolution

Ser​bian BITs often con​tain com​pos​ite set​tle​ment clauses and thus pro​vide

sev​eral alter​na​tives for the dis​pute res​o​lu​tion pro​ce​dure. Besides ICSID, ICC

or other insti​tu​tional or UNCITRAL arbi​tra​tion might also be an option for the

set​tle​ment of invest​ment dis​putes. Treaties typ​i​cally estab​lish a “cooling-off

period”: they require the investors to wait for a period of time (usu​ally three

to six months) before bring​ing a  claim against the state. Addi​tional pre-

arbitration require​ments may also be found in some of the treaties.

The respon​dent in invest​ment arbi​tra​tion is the host state (or its con​stituent



The respon​dent in invest​ment arbi​tra​tion is the host state (or its con​stituent

sub​di​vi​sion or agency in spe​cific cases). Thus, invest​ment arbi​tra​tion has

a polit​i​cal aspect and may, directly or indi​rectly, affect the credit rat​ing and

rep​u​ta​tion of the host state, both among other states and among the for​eign

investors. The com​mence​ment of ICSID pro​ceed​ings is pub​lic as data on reg​-

is​tra​tion and main steps in the pro​ceed​ings are pub​lished on the

ICSID website.

Unlike com​mer​cial arbi​tra​tion, an ICSID invest​ment arbi​tra​tion is entirely

inde​pen​dent of the judi​cial sys​tem of the host state. First, an ICSID award

may not be annulled before the courts of any state. Sec​ond, it does not

undergo the recog​ni​tion pro​ce​dure in the state in which it is enforced. It has

the legal effect of a final court judg​ment and can be directly enforced.

When investing in Serbia, foreign investors can count
on relatively wide bilateral investment treaty
coverage, but should still carefully analyse underlying
jurisdictional conditions to ensure in advance the
applicability of the relevant treaty.
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