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A new secured trans
ac
tions plat
form in Bosnia and Herze
gov
ina
has cre
ated a num
ber of issues over the years, cul
mi
nat
ing with
prob
lems con
cern
ing the pledges made by foreigners.
Intro
duc
i ng the changes
In 2004, a rad
i
cal new secured trans
ac
tion sys
tem on the pledg
ing of mov
able
assets was intro
duced into Bosnia and Herze
gov
ina leg
is
la
tion. In the tra
di
tion
ally civil law coun
try, an inter
e st
ing legal exper
i
ment has been unfold
ing
ever since: the 2004 Frame
work Law on Pledge (Pledge Act) is heav
ily based
on and mod
e lled after the US UCC Arti
cle 9 noti
fi
ca
tion sys
tem for per
fect
ing
secu
rity interests.
Since its intro
duc
tion, the new pledge reg
is
tra
tion plat
form and its legal back
ground have been met with a lack of under
stand
ing by local legal pro
fes
sion
als and their clients. Lawyers with a civil law back
ground have often shown lit
tle con
fi
dence in the pledge per
fec
tion sys
tem, which does not fea
ture state
author
ity review
ing all under
ly
ing doc
u
ments and approv
ing the reg
is
tra
tions.
Cou
pled with cer
tain soft
ware plat
form and leg
is
la
tion defi
cien
cies, this has
led to many issues in the prac
ti
cal appli
ca
tion of the new plat
form, dis
cussed
below.

Main char
a c
t er
i s
t ics
For a pledge to be enforce
able, the Pledge Act requires sim
i
lar thresh
olds
required for attach
ment and per
fec
tion under UCC Arti
cle 9: (i) the value
must be given for secu
rity inter
e st (ie, there must be a valid loan agree
ment),
(ii) the debtor must have proper rights over a col
lat
eral, (iii) the valid pledge
agree
ment must be exe
cuted and (iv) the pledge must be reg
is
tered with the
Bosn
ian Pledge Reg
istry. The pledge reg
is
tra
tion is per
formed by noti
fy
ing
the Pledge Reg
istry of the basic infor
ma
tion on the pled
gor, pledgee and the
col
lat
e ral, via an eas
ily acces
si
ble web-based platform.
The pledge is per
fected and exists in Bosnia and Herze
gov
ina only if all four
of the above con
di
tions are met and con
tinue to be met. It depends on the
secured debt (akce
sornost) in the sense that such pledge will be valid only if
and as long as the secured claims are valid claims of the secured party. Only
mon
e
tary claims (novčana potraži
vanja) spec
i
fied (određeni) or speci
fi
able
(odredivi) may be secured by a pledge.

Soft
w are plat
form deficiencies
One of the main prac
ti
cal issues poten
tial cred
i
tors face in Bosnia and Herze
-

One of the main prac
ti
cal issues poten
tial cred
i
tors face in Bosnia and Herze
gov
ina is the very lim
ited options for search
ing the Pledge Reg
is
ter data
base.
Exist
ing pledges can be iden
ti
fied based on only three cri
te
ria: (i) the pledge
reg
is
tra
tion num
ber, (ii) the machin
e ry ser
ial num
ber, if the col
lat
eral has
one and (iii) the tax iden
ti
fi
ca
tion num
ber of the debtor. The lack of a search
option by key
words is often felt, espe
cially in case of share pledges and other
com
mer
cial transactions.
Fur
ther, although for
e ign pled
gors have been reg
u
larly reg
is
tered with the
Pledge Reg
istry since 2004, this option was elim
i
nated in 2013 when Pledge
Reg
istry soft
ware was over
hauled. At the moment, it does not tech
ni
cally
allow pledge reg
is
tra
tion where the pled
gor is a for
eign entity – it is impos
si
ble
to enter any coun
try of the pledgor’s ori
gin other than Bosnia and Herze
gov
ina. For
e ign nat
ural or legal per
sons may own and freely dis
pose of their
assets in Bosnia and Herze
gov
ina, and thus may pledge them in the same
man
ner as Bosn
ian per
sons. But due to the tech
ni
cal fea
tures of the Pledge
Reg
istry soft
ware, and pos
si
bly a wrong inter
pre
ta
tion of the rel
e
vant legal
frame
work by the Pledge Reg
istry, pledge reg
is
tra
tions where the pled
gor is
a for
e ign entity are not fea
si
ble in Bosnia and Herzegovina.

Float
i ng lien type of collateral
The reg
u
la
tions allow gen
e ral assets (opća imov
ina) to be pledged. Gen
eral
assets are defined as all mov
able assets owned by the pled
gor at the time of
sign
ing the pledge agree
ment and all after-acquired mov
able assets dur
ing
the pledge dura
tion. Besides the com
mer
cial risk that the pledged gen
eral
assets may deplete over time (which may be mit
i
gated via col
lat
eral man
age
ment arrange
ments), there is also a legal risk that the enforce
ment on the
gen
eral assets may be pro
tracted or even impos
si
ble due to a lack of suf
fi
cient prac
tice with this type of “float
ing” collateral.

Joint cred
i
t or as secu
rity agent
Bosnia and Herze
gov
ina law does not explic
itly recog
nise the con
cept of
a secu
rity agent. As an alter
na
tive, joint cred
i
tor
ship (sol
i
darno pov
jer
i
laštvo)
can be devised under the gen
eral civil law frame
work (the Oblig
a
tions Act)
so that the debtor may dis
charge its oblig
a
tions by pay
ing to one selected
joint cred
i
tor. This joint cred
i
tor will be reg
is
tered in the Pledge Reg
istry as
the holder of the secu
rity inter
est. Hence, the joint cred
i
tor as secu
rity agent
would need to own claim against the debtor (eg, a fee claim). Also, set
ting up
a struc
ture whereby the secu
rity agent has a claim against the debtor by
resort
ing to for
e ign (usu
ally Eng
lish) law gov
ern
ing par
al
lel debt pro
vi
sions is
pos
si
ble, although not suf
fi
ciently tested in practice.

Due to the technical features of the Pledge Registry
software and a possibly wrong interpretation of the
relevant legal framework by the Pledge Registry,
pledge registrations where the pledgor is a foreign
entity are not feasible in Bosnia and Herzegovina.
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