
corporate / m&a

Key Features of the New Insolvency
Proceedings Rules in Serbia

The Amend​ments and Sup​ple​ments to the Insol​vency Act intro​-

duces changes aimed to allow for more effi​cient real​i​sa​tion of

insol​vency cred​i​tors’ claims.

Gen​eral amend​ments and sup​ple​ments to the insol​vency
proceedings

On 2  August 2014, the Ser​bian par​lia​ment amended and sup​ple​mented the

insol​vency pro​ceed​ings by adopt​ing the Amend​ments and Sup​ple​ments to

the Insol​vency Act (the Act). The Act was adopted to bring changes to the

insol​vency pro​ceed​ing that would allow for more effi​cient real​i​sa​tion of insol​-

vency cred​i​tors’ claims. Such aim is hoped to be achieved through elim​i​na​tion

of vague and incom​plete pro​vi​sions that proved to be prob​lem​atic in practice.

Improve​ments of insol​vency pro​ceed​ings in terms of effi​ciency and real​i​sa​-

tion of claims brought by the Act are gen​er​ally at the tech​ni​cal level and do

not change the essence or mechan​ics of real​i​sa​tion of insol​vency claims

within insol​vency proceedings.

The cred​i​tors’ com​mit​tee and assembly

Whereas par​tic​i​pa​tion in an assem​bly is now based on the appraisal of secu​-

rity assets (which must be con​ducted only autho​rised per​sons and not be

older than 12 months), par​tic​i​pa​tion in the com​mit​tee is now open to insol​-

vency cred​i​tors irre​spec​tive of the amount of their claim, thus pro​tect​ing the

inter​ests of minor​ity insol​vency creditors.

Trans​parency

The Act intro​duces (i) the insol​vency court’s elec​tronic notice board (for

pub​li​ca​tion of all court-rendered legal acts), (ii) the insol​vency court’s pub​lic

por​tal (for pub​li​ca​tion of insol​vency pro​ceed​ings fil​ings by all pro​ceed​ings

par​tic​i​pants) and (ii) the oblig​a​tion of the agency autho​rised to keep a direc​-

tory of insol​vency receivers to pub​li​cise the insol​vency receiver’s quar​-

terly reports.

Broader com​pe​ten​cies of the insol​vency receiver

The insol​vency receiver now has a  duty to chal​lenge actions of insol​vency

debtor that are to its detri​ment. If suc​cess​ful, the chal​lenge will result in an

increase in value of insol​vency estate as chal​lenged actions are rescinded.
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​Intro​duc​tion of col​lat​er​alised creditors

Col​lat​er​alised cred​i​tors (založni pove​ri​oci) are intro​duced as a  new type of

cred​i​tor of insol​vent debtor, but not as insol​vency cred​i​tors. Those cred​i​tors

do not hold a mon​e​tary claim towards insol​vency debtor but are secured by

a secu​rity inter​est pro​vided by insol​vency debtor.

Assign​ment of insol​vency claims

Insol​vency claims now may explic​itly be assigned by an assign​ment agree​ment

con​cluded until a deci​sion on the main dis​tri​b​u​tion of the insol​vency estate is

ren​dered. The insol​vency debtor must be noti​fied about such agree​ment (ie,

assignment).

Equi​table subordination

The Act intro​duces a new pay​ment pri​or​ity rank, the fourth pay​ment pri​or​ity

rank, which is the least pri​ori​tised as it is sub​or​di​nated by three higher pay​-

ment pri​or​ity ranks. Such pay​ment rank is reserved for claims (or por​tions of

unse​cured claims) ful​fill​ing the fol​low​ing criteria:

(i) estab​lished within two years prior to the open​ing of insol​vency

proceedings;

(ii) arise from loan agree​ments or other arrange​ments that have a sim​i​lar

eco​nomic effect as loans; and

(iii) in favour of affil​i​ated per​sons whose prin​ci​pal busi​ness activ​ity is not

pro​vid​ing loans or credits.

Cross-border insol​vency

Cross-border insol​vency has been amended by intro​duc​tion of a new pri​mary

cri​te​ria for juris​dic​tion estab​lish​ment. Now, the cri​te​rion used for estab​lish​ing

court juris​dic​tion over cer​tain insol​vency case is the cen​tre of main inter​ests

of the insol​vency debtor, rather than its reg​is​tered cor​po​rate seat.

Reor​gan​i​sa​tion

Con​tent of the reor​gan​i​sa​tion plan

The Act envis​ages addi​tions to con​tent of the reor​gan​i​sa​tion plan in the

form of:

(i) infor​ma​tion about per​sons who are to become, on the basis of the

reor​gan​i​sa​tion plan, share​hold​ers of an insol​vency debtor;

(ii) infor​ma​tion about affil​i​ated per​sons; and

(iii) appraisal of insol​vency debtor’s prop​erty ren​dered within six months

prior to sub​mis​sion of the reor​gan​i​sa​tion plan.

Inde​pen​dent super​vi​sor for imple​men​ta​tion of the reor​gan​i​sa​tion

plan

An inde​pen​dent super​vi​sor for imple​men​ta​tion of the reor​gan​i​sa​tion plan,

under the Act, may not be a per​son employed by the insol​vency debtor or

affil​i​ated per​son.

​Vot​ing for the reor​gan​i​sa​tion plan

Cred​i​tors with sep​a​ra​tion rights may not vote for the reor​gan​i​sa​tion plan;

how​ever, the reor​gan​i​sa​tion plan may not con​tain ele​ments that would dimin​-

ish their secu​rity inter​est.

Opin​ion of the com​pe​ti​tion author​i​ties

Under the Act, the opin​ion of com​pe​ti​tion author​i​ties is no longer required

for adop​tion of reor​gan​i​sa​tion plan if the insol​vency debtor is clas​si​fied as

a small enter​prise (such opin​ion is required if the insol​vency debtor is clas​si​-

fied as a medium or large enterprise).



Improvement of insolvency proceedings in terms of
efficiency and realisation of claims brought by the
Act are generally at the technical level and do not
change the essence or mechanics of realisation of
insolvency claims within insolvency proceedings.
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