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“You Shall Not Pass”: Consequences of
Serbian F/X Restrictions in Cross-

Border Loan Transfers

Ser​bian F/X leg​is​la​tion places legal and prac​ti​cal restric​tions on

sec​ondary trad​ing and trans​fers of cross-border claims by

requir​ing the two-fold coop​er​a​tion of the Ser​bian resident-

debtor.

This arti​cle focuses on pit​falls in the Ser​bian For​eign Exchange Act (Zakon

o deviznom poslo​vanju) (F/X Act) related to cross-border loan transfers.

Cross-border loans to a Ser​bian bor​rower are gen​er​ally trans​fer​able among

non-resident lenders. The F/X Act, how​ever, pro​vides for borrower-friendly

trans​fer pro​vi​sions usu​ally not seen in com​pa​ra​ble juris​dic​tions: a  trans​fer is

prac​ti​cally depen​dent on the debtor’s cooperation.

The F/X law: Restrictions

Arti​cle 33 of the F/X Act broadly allows for a trans​fer of a cross-border loan if

all of the fol​low​ing con​di​tions are met:

trans​fer trans​ac​tions are per​formed on the basis of:

(i) an agree​ment made by all par​ties (ie, the orig​i​nal lender, the new

lender and the bor​rower) or

(ii) a borrower’s state​ment con​firm​ing noti​fi​ca​tion of the transfer;

the above doc​u​ments con​tain details of the par​ties, the under​ly​ing loan

agree​ment, the cur​rency and amount of trans​ferred claims and debts; and

the res​i​dent bor​rower (the only one with author​ity to do so) reg​is​ters

changes of the lender with the National Bank of Ser​bia (NBS) as the com​-

pe​tent F/X reg​u​la​tor (with​out this for​mal change, all Ser​bian com​mer​cial

banks would refuse to make out​bound trans​fers to the new lender).

Thus, a coop​er​a​tive bor​rower is needed (i) when mak​ing a three-party agree​-

ment or issu​ing a required state​ment and (ii) when exe​cut​ing the NBS forms

for reg​is​ter​ing a new lender of record.

Prac​ti​cal con​se​quences of the restric​tion: Case law

In the wave of the finan​cial cri​sis and dis​tress in the Euro​zone, sev​eral coun​-
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In the wave of the finan​cial cri​sis and dis​tress in the Euro​zone, sev​eral coun​-

tries have expe​ri​enced a reces​sion that induced aus​ter​ity mea​sures and gov​-

ern​men​tal res​cue plans. In one of them, the res​cue included restruc​tur​ing

the bank​ing sec​tor where cer​tain banks were wound down and new ones

stepped into the shoes of the pre​vi​ous lenders of record. In that case, and

where a Ser​bian res​i​dent was a bor​rower, such change of lender of record

had to be reg​is​tered with the NBS.

We have wit​nessed cases in prac​tice where bor​row​ers eas​ily obstructed law​-

ful changes of cred​i​tors that took place by oper​a​tion of law or gov​ern​men​tal

decree. This hid​den trans​fer restric​tion is block​ing the free trade with non-

performing cross-border loans and is a major obsta​cle to the devel​op​ment of

a proper NPL mar​ket. Where pos​si​ble, lenders often resort to more cum​ber​-

some syn​thetic trans​fer struc​tures in attempts over​come local trans​fer

restrictions.

The NBS has acknowl​edged that the issue exists and has noted that it can be

solved only once the pri​mary source of leg​is​la​tion – the F/X Act – is amended.

This was/is a cum​ber​some process requir​ing the coor​di​na​tion of the Min​istry

of Finance. Pos​si​ble solu​tions and options have been con​tem​plated, includ​ing

(i) a declara​tory rul​ing from the lender’s juris​dic​tion court, which would have

to be recog​nised by the Ser​bian Court, as legal basis for repa​tri​at​ing the pro​-

ceeds from Ser​bia and (ii) the ini​ti​a​tion of mis​de​meanour pro​ceed​ings and

putting pres​sure on the res​i​dent debtor.

Both paths are time con​sum​ing and bur​den​some. Ulti​mately, the Ser​bian FX

regime could not adapt to the “non-cooperative debtor” roadblock.

Con​clu​sion

Once the case was boiled down to its main point, the ques​tion that remained

is not why this par​tic​u​lar resident-debtor selected to frus​trate reg​is​tra​tion of

a trans​fer but why the same behav​iour should be imi​tated by oth​ers and “tol​-

er​ated” just because the law is silent. But until the F/X Act is amended, the

NBS will con​tinue refus​ing to reg​is​ter the new lender of record with​out the

borrower’s assis​tance, mean​ing the bar​gain​ing power remains in the hands of

the capri​cious borrower.

In Serbia, the transfer of a cross-border loan is
practically conditioned on the debtor’s cooperation.
So the “cooperative borrower” requirement often
leads to complications that may hinder, or even
block, the loan transfer.
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