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Settlements of Potential Competition
Law Violations in Serbia

Amend​ments to the Com​pe​ti​tion Act, in force as of Novem​ber

2013, intro​duced much needed changes to the com​pe​ti​tion

regime in Ser​bia and now allow under​tak​ings the pos​si​bil​ity to

effec​tively set​tle their poten​tial com​pe​ti​tion law violations.

What is a settlement?

A set​tle​ment allows under​tak​ings under for​mal inves​ti​ga​tion by the Com​mis​-

sion for the Pro​tec​tion of Com​pe​ti​tion (Com​mis​sion) for a poten​tial com​pe​ti​-

tion law vio​la​tion to pro​pose mea​sures to rem​edy the poten​tial vio​la​tion. If

accepted, the Com​mis​sion will cease its inves​ti​ga​tion rather than reach

a defin​i​tive deci​sion on the exis​tence of the vio​la​tion, which might also entail

fines of up to 10% of total annual turnover.

When can a set​tle​ment pro​posal be made? Considerations?

An under​tak​ing under inves​ti​ga​tion can make a  set​tle​ment pro​posal start​ing

from the moment the inves​ti​ga​tion is for​mally launched, but only until the

Com​mis​sion issues a state​ment of objec​tions – mean​ing a for​mal noti​fi​ca​tion to

the under​tak​ing inform​ing it about the facts and evi​dence on which it intends

to base its deci​sion estab​lish​ing a vio​la​tion of com​pe​ti​tion law.

The set​tle​ment pro​posal can be based on the facts in the con​clu​sion launch​-

ing the inves​ti​ga​tion as well as the facts estab​lished in the course of the

inves​ti​ga​tion. This allows the under​tak​ing to have a detailed overview of the

main poten​tial com​pe​ti​tion con​cerns inves​ti​gated by the Com​mis​sion, and

thus tai​lor its pro​posal so that it bal​ances the require​ment to remove such

con​cerns and its need not to overtly dis​rupt its busi​ness operations.

How​ever, the set​tle​ment pro​posal will be mar​ket tested. That is, the set​tle​-

ment pro​posal will be pub​li​cised as a sum​mary of the main ele​ments of the

pro​posed mea​sures, with all inter​ested third par​ties invited to sub​mit their

writ​ten obser​va​tions and opin​ions of the set​tle​ment pro​posal. Thus, the

poten​tial com​pe​ti​tion vio​la​tion, although maybe con​cern​ing a lim​ited seg​ment

of the mar​ket or a lim​ited num​ber of mar​ket par​tic​i​pants, will become pub​li​-

cised to the entire mar​ket through the mar​ket test, and thereby also to mar​-

ket par​tic​i​pants who had no knowl​edge or sus​pi​cion of the poten​tial vio​la​tion.

This can result in adverse effects on the busi​ness ties and oper​a​tions of the

under​tak​ing mak​ing the proposal.

What are the pos​si​ble out​comes of a set​tle​ment proposal?

The Com​mis​sion need not accept the set​tle​ment pro​posal, either as ini​tially
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The Com​mis​sion need not accept the set​tle​ment pro​posal, either as ini​tially

pro​posed by the under​tak​ing under inves​ti​ga​tion or as mar​ket tested. If the

Com​mis​sion is not sat​is​fied that the pro​posed mea​sures would remove the

com​pe​ti​tion con​cerns under inves​ti​ga​tion, it can reject the pro​posal and run

its inves​ti​ga​tion to the end, poten​tially also impos​ing fines.

If, on the other hand, the Com​mis​sion on the basis of the mar​ket test estab​-

lishes that it is likely that the pro​posed mea​sures will remove the com​pe​ti​tion

con​cerns under inves​ti​ga​tion, it will, in line with the set​tle​ment pro​posal, ren​-

der a con​clu​sion spec​i​fy​ing the mea​sures to be observed by the under​tak​ing,

and cease its investigation.

How​ever, the Com​mis​sion may resume its inves​ti​ga​tion within three years as

of the day it ren​dered the con​clu​sion if (i) the (mar​ket) con​di​tions pre​vail​ing

at the time of its con​clu​sion sig​nif​i​cantly change, (ii) the under​tak​ing does not

ful​fil the con​di​tions stip​u​lated in the con​clu​sion or does not fur​nish proof of

ful​fil​ment of those con​di​tions to the Com​mis​sion or (iii) the con​clu​sion was

based on false or incom​plete data pro​vided by the under​tak​ing under

investigation.

What are the impli​ca​tions of set​tle​ments for undertakings?

The main and most attrac​tive impli​ca​tion of set​tle​ments from the per​spec​tive

of under​tak​ings is that a suc​cess​ful set​tle​ment can pre​vent a deci​sion by the

Com​mis​sion estab​lish​ing a vio​la​tion of com​pe​ti​tion law. Such a deci​sion would,

in addi​tion to mea​sures sim​i​lar to those agreed in the set​tle​ment, also entail

a fine of up to 10% of total annual turnover of the vio​lat​ing undertaking.

By set​tling the case with the Com​mis​sion, under​tak​ings under inves​ti​ga​tion

are able to resolve the inves​ti​ga​tion much more effi​ciently and expe​di​ently,

as well as to influ​ence the design of mea​sures to be under​taken so as to

remove com​pe​ti​tion con​cerns. There​fore, set​tle​ments allow under​tak​ings not

only to remove much of the uncer​tain​ties and risks that a Commission’s def​i​-

nite deci​sion at the end of its inves​ti​ga​tion would have (includ​ing the risks of

fines) but also to have an impor​tant say in how their busi​ness oper​a​tions will

look in the future.

The main and most attractive implication of
settlements from the perspective of undertakings is
that a successful settlement can prevent a decision
of the Commission establishing a violation of
competition law.
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