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1.1 Who is/are the relevant merger authority(ies)?

The authority with competence over merger control in Macedonia
is the Commission for the Protection of Competition [Komucuja 3a
sawmuma Ha rxouxypenyujama) (“Commission”), established in
2005. The website of the Commission is accessible at
www.kzk.gov.mk. The Commission, competent to enforce antitrust
and merger control rules, is an independent governmental body
responsible to the Macedonian Parliament.

Pursuant to the Commission’s 2013 Annual Report, it received 18
merger notifications in 2013, of which it reviewed and
unconditionally cleared 17 in the same year, and dismissed one.

The Commission’s decisions can be challenged before the
Administrative  Court of Macedonia [YmpaBen cyx]
(“Administrative Court”).

1.2 What is the merger legislation?

Merger control rules are embodied in the Law on the Protection of
Competition [3axor 3a 3awmuma na xonxypenyujama)] (Official
Gazette of the RM, nos. 145/10, 136/11 and 41/14) (“Competition
Act”) which came into force on 13 November 2010. The Law on
General Administrative Proceedings [3axon 3a onwumama ynpasna
nocmanka) (Official Gazette of Macedonia, no. 38/05, 110/08 and
51/11) governs aspects of the proceedings before the Commission
to the extent that they are not regulated by the Competition Act.
The procedure before the Administrative Court is governed by the
Administrative Disputes Act (Official Gazette of RM, nos. 62/06
and 150/10).

Certain aspects of merger control are further regulated by the
following by-laws:

] the Ordinance on the form and contents of merger
notifications and the necessary documentation submitted
with the notifications (Official Gazette of the RM no. 44/12)
[“Ypenba 3a opmara u compKUHATa Ha M3BECTYBAKETO 3a
KOHIIGHTpallija M MoTpeOHaTa IOKyMEHTalHja Koja ce
ITOIHECYBA 3a€HO CO M3BECTYBAKETO ;

] the Guidelines on the manner of submitting and filing merger
notifications (November 2013) [“Hacoku 3a HauMHOT Ha
MOJHEeCYBalke M IMONOJHYBambe HAa H3BECTYBambe 3a
KOHIeHTparmja”];

] the Guidelines on the concept of a concentration (March
2013) [“Hacoku 3a noumom — xonyenmpayuja’),

] the Guidelines for determining the cases in which, when
assessing concentrations, the Commission for the Protection
of Competition may issue summary decisions (June 2012)
[Hacoku 3a ymepdysarwe na cyuaume 60 Kou npu oyeHKa Ha
rkonyenmpayuume  Komucujama 3a  3awmuma  Ha
KOHKYPEHYUujama Hocu peuwieHue 60 ckpamena gopmal;

] the Guidelines on the manner of preparing non-confidential
versions of Commission decisions (February 2011) [Hacoxu
30 HAYUHOM HA U320MEY6Arbe HA He006epIU6a 6ep3uja Ha
pewenujama na Komucujamal,

] the Guidelines on the method of setting fines pursuant to the
Law on the Protection of Competition (January 2011) [Hacoku
3a HAUUHOM HA 00MEPYBAREMO HA 2100aMa U3PEUeHAa CO2NACHO
3akon 3a 3aumuma Ha KOHKypenyujamay;

] the Guidelines on defining relevant markets for the purpose
of the Law on the Protection of Competition (May 2011)
[Hacoxu 3a deunuparve na penesanmen nasap 3a yeiume
Ha 3aKOM 3a 3auWMUma Ha KOHKypenyujamal;

] the Guidelines on assessment of horizontal concentrations
for the purpose of the Law on the Protection of Competition
(April 2007) [Hacoxku 3a oyenka Ha XopuzoHmaiHume
KOHyewmpayuu 3a yenume Ha 3aKoH 3a 3auimumda Ha
KOHKYypenyujamal;

] the Guidelines on assessment of vertical and conglomerate
concentrations (November 2008) [Hacoxku 3a oyenka Ha
BEPMUKANIHU U KOH2IOMEPAMHU KOHYEHMPAyuu];

] the Guidelines on restrictions directly related and necessary
to concentrations (November 2011) [Hacoxu 3a
02paHUYY8arAMA OUPEKMHO NOBP3AHU U HEONXOOHU 3d
cnposedysarse Ha Konyenmpayujamal; and

] the Guidelines on remedies acceptable to the Commission for
the Protection of Competition under chapter III of the Law
on Protection of Competition (December 2009) [Hacoku 3a
MOJICHU UBMEHU U Npe3eMdare HA 008PCKU 60 O0OHOC HA
npujasenume KoHyenmpayuu npugpamaueu 3a Komucujama
3a 3aUMUMAa HA KOHKYPEHYUjama co2nacHo enasa mpema oo
3axon 3a 3aumuma Ha KOHKypeHyujama).

1.3 Is there any other relevant legislation for foreign mergers?

There are no specific rules regarding foreign mergers. General
merger control rules apply also to foreign mergers provided that the
respective jurisdictional thresholds are met (please see questions
2.4 and 2.6 below).
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1.4 Is there any other relevant legislation for mergers in
particular sectors?

The Competition Act applies to mergers irrespective of the sectors
to which they pertain. However, certain sectors are further subject
to sector-specific regulations:

] Banking: Direct or indirect acquisitions of a qualified
shareholding (i.e. 5%, 10%, 20%, 33% and 50%) in
Macedonian banks are subject to prior approval by the
National Bank of Macedonia pursuant to the Banks Act
(Official Gazette of RM, no. 67/07, 90/09, 67/10 and 26/13).

] Insurance: Acquisitions of a qualified shareholding (i.e.
20%, 33%, 50% and 75%) in a Macedonian insurance
company are subject to prior approval by the Insurance
Supervision Agency pursuant to the Law on Supervision of
Insurance (Official Gazette of RM, no. 30/12 and 45/12,
60/12, 64/12, 23/13, 188/13, 30/14 and 112/14).

] Investment funds: Acquisitions of a qualified shareholding
(10%, 20%, 30% and 50%) require the prior approval by the
Securities Commission pursuant to the Investment Funds Act
(Official Gazette of the RM, no. 12/09, 67/10, 24/11 and
188/13).

] Voluntary Pension Funds: Any acquisition of shares of a
Voluntary Pension Fund in Macedonia requires the prior
approval of the Agency for Supervision of Fully Funded
Pension Insurance pursuant to the Law on Voluntary Fully
Funded Pension Insurance (Official Gazette of the RM, no.
07/08, 124/10, 17/11 and 13/13).

] Media: The Broadcasting Act (Official Gazette of the RM,
no. 100/05, 19/07, 103/08, 6/10, 145/10, 97/11, 13/12 and
72/13) contains provisions stating under which
circumstances a concentration in the media sector can be
prohibited.

] Electronic communication: pursuant to the Electronic
Communications Act (Official Gazette of the RM, no.
39/14), under certain circumstances, ownership of
communications networks cannot be acquired without the
approval of the Commission, by (i) operators with significant
market power, (ii) persons who own more than 10% of shares
in an operator with significant market power and (iii)
companies incorporated by operators with significant market
power. The Commission also has an important role in
relation to several other aspects of telecommunication
markets of significance to merger control, such as relevant
market definition.

] Concessions: The Concessions Act (Official Gazette of the
RM, no. 06/12) explicitly provides that the change of control
in concession companies is subject to approval by the
concession grantor (i.e. public partner). The Concession
Council, established pursuant to The Concession Act, keeps
the register of all public private partnership agreements.

2.1 Which types of transaction are caught - in particular, how
is the concept of “control” defined?

Pursuant to the Competition Act, a concentration shall be deemed to
arise where a change of control on a lasting basis results from:

] the merger of two or more independent undertakings or parts
thereof;

] the acquisition of (direct or indirect) control over (the whole
or parts of) one or more undertakings, by another
undertaking or a natural person controlling at least one
undertaking; and

] the creation of a joint venture performing on a lasting basis

all the functions of an autonomous economic entity.
Control can be constituted by rights, agreements, or any other
means which, either separately or in combination, and having
regard to the actual or legal condition, confer the possibility of
exercising decisive influence on an undertaking. Control can in
particular be constituted by (i) means of ownership or rights to use
all, or parts of, the assets of an undertaking, or (ii) rights or
agreements which confer the possibility for exerting decisive
influence over the composition, voting or decision-making of the
bodies of an undertaking.

2.2 Can the acquisition of a minority shareholding amount to
a “merger’?

Yes, provided that the acquisition of a minority shareholding
confers (sole or joint) de jure or de facto control over the target on
the acquiring undertakings. The question whether one exercises
control over an undertaking has to be assessed on a case-by-case
basis (please see question 2.1).

2.3  Are joint ventures subject to merger control?

Yes, joint ventures are subject to merger control. However, merger
control rules apply only to those joint ventures which operate on a
lasting basis and have all the functions of an autonomous economic
entity (i.e. full-function joint ventures). If a joint venture purports
to coordinate the market activities of the joint venture partners, it is
not deemed a concentration and shall be assessed under rules
regulating restrictive agreements.

2.4 What are the jurisdictional thresholds for application of
merger control?

Under the Competition Act, a concentration has to be notified if any

of the following thresholds is met:

] the combined worldwide annual turnover of the undertakings
concerned in the year preceding the concentration is at least
EUR 10 million, whereby at least one of the undertakings is
registered in the Republic of Macedonia;

] the combined national annual turnover of all the participants
to the concentration in the year preceding the concentration
is at least EUR 2.5 million; or

] the market share of the one of the participants is at least 40%
or the combined market share of all the participants is at least
60% in the year preceding the concentration.

The Competition Act defines participants to the concentration as (i)

the merging undertakings in case of a merger of two or more

previously independent undertakings or parts thereof, or (ii) the
persons or undertakings acquiring control of the whole or parts of
one or more other undertakings, as well as the undertakings or parts
thereof over which control is acquired. No physical presence in

Macedonia is required for a filing obligation to arise as long as the

thresholds are met through cross-border sales.

Turnover means all revenues generated from sale of products or
provision of services in the ordinary course of business of an
undertaking in the year preceding the concentration, after deduction
of sales rebates (discounts), value added tax, and other taxes
directly related to revenues. The turnover of the undertaking
concerned comprises the total turnover of the group it belongs to,
i.e. its subsidiaries, mother undertakings, its mother undertakings’
subsidiaries, and any other undertakings controlled within the
meaning of the Competition Act. Revenues achieved by intra-
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group sales shall not be taken into account. If control is acquired
over a part of an undertaking, only revenues achieved by that part
shall be taken into account. The turnover generated in conducting
regular business activity shall be taken into account when
calculating the turnover of banks and other financial institutions.
As regards insurance companies, the turnover is calculated with
respect to the value of gross premiums in the year preceding the
concentration.

2.5 Does merger control apply in the absence of a
substantive overlap?

Yes, Macedonian merger control rules apply also in the absence of
a substantive overlap. The only criterion for the applicability of
merger control rules is the fulfilment of one of the turnover
thresholds outlined in question 2.4 above.

2.6 In what circumstances is it likely that transactions
between parties outside Macedonia (“foreign to foreign”
transactions) would be caught by your merger control
legislation?

Any foreign-to-foreign merger is subject to merger control in
Macedonia if the jurisdictional thresholds are met. The
Commission has not yet adopted any guidelines which would
exempt certain foreign-to-foreign mergers and has not expressly
recognised a domestic effect doctrine, although there is a
placeholder in the Competition Act providing that the Competition
Act applies to all forms of distortion of competition that have an
effect in Macedonia, even if they result from acts carried out outside
of Macedonia.

2.7 Please describe any mechanisms whereby the operation
of the jurisdictional thresholds may be overridden by other
provisions.

There are no mechanisms which provide for the jurisdictional
thresholds to be overridden. However, the applicability of the
sector-specific regulations outlined in question 1.4 does not require
the turnover thresholds stipulated in the Competition Act to be met.
Direct or indirect acquisitions of qualified shareholdings in certain
sectors in principle require approval of the competent regulator
irrespective of the turnovers of the parties to the concentration.
However, if the jurisdictional thresholds are exceeded, merger
clearance is also required in addition to the approval of the sector-
specific regulator.

2.8 Where a merger takes place in stages, what principles
are applied in order to identify whether the various stages
constitute a single transaction or a series of transactions?

In practice, when an acquisition of a stake in the target company is
performed in several stages, merger control is triggered at the
moment of the acquisition of the shares that allow decisive
influence to be exercised over the target’s business activities, i.e.
when an acquirer has established control over the target. Two or
more transactions between the same undertakings realised in a
period of less than two years shall be deemed as one concentration
that occurred on the date of the last of such consecutive
transactions.

3.1 Where the jurisdictional thresholds are met, is notification
compulsory and is there a deadline for notification?

Notification is compulsory when the thresholds set by the
Competition Act are met (please see question 2.4 above), save for
certain exceptions (please see question 3.2 below). A concentration
has to be notified prior to the implementation of the transaction and
following: (i) the conclusion of an agreement; (ii) the
announcement of a public bid; or (iii) the acquisition of control.

There is no deadline for notification, but a concentration has to be
notified (and cleared) before it is implemented. On the other hand,
a merger notification can be submitted as soon as the parties are
able to demonstrate their serious intent to enter into a transaction
agreement or, in the case of a public bid, when the intention of
participation has been publicly stated.

3.2 Please describe any exceptions where, even though the
jurisdictional thresholds are met, clearance is not
required.

The following acquisitions of control shall not be deemed a
concentration, and therefore no merger control shall be required:

] a bank, an insurance company or another financial
institution, whose business activity includes trading
securities, temporarily acquires shares for their subsequent
resale within a period of one year from the date of their
acquisition (subject to a possible extension) and provided
that during this period the shareholders’ rights are not used to
influence the competitive behaviour of that undertaking in
the market;

] control over an undertaking is acquired by a person in the
capacity of a bankruptcy or liquidation receiver; and

] an investment fund acquires shares in an undertaking,
provided that its shareholders’ rights are used only to
maintain the full value of the investment and not to influence
the competitive behaviour of that undertaking in the market.

3.3 Where a merger technically requires notification and
clearance, what are the risks of not filing? Are there any
formal sanctions?

The undertakings concerned are under an obligation to notify the
Commission of a concentration and to suspend its implementation
until clearance is issued or until the appropriate waiting period has
elapsed. Implementation of a concentration without prior clearance
may lead to fines of up to 10% of the total annual turnover of the
undertaking(s) that had the obligation to notify the concentration.

3.4 Isit possible to carve out local completion of a merger to
avoid delaying global completion?

Participants to a concentration are under the obligation to suspend
the implementation of a transaction until clearance is issued.
Carve-out arrangements have not yet been tested with the
Commission. It is likely that the Commission will initially take a
conservative approach to carve-out mechanisms. One of the carve-
out structures that might be permitted is to make use of the financial
institution exception (see above question 3.2) by engaging a bank as
an interim buyer of shares of the group company concerned.
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3.5 At what stage in the transaction timetable can the
notification be filed?

Parties to a transaction may notify it to the Commission as soon as
they can demonstrate their serious intent to enter into an agreement,
e.g. by signing a letter of intent, publicising their intent to make an
offer, or by any other way which precedes any of the triggering
events (please see question 3.1 above).

3.6 What is the timeframe for scrutiny of the merger by the
merger authority? What are the main stages in the
regulatory process? Can the timeframe be suspended by
the authority?

more undertakings concerned or on third parties, as well as possible
adverse effects on competition caused by the concentration. This
exemption may be subject to conditions and obligations in order to
ensure effective competition. The exemption may be applied for
and granted at any time.

A breach of the suspension clause is subject to fines of up to 10%
of the total annual turnover, while the Commission may also impose
any measure it deems necessary to restore effective competition.
The Commission is further entitled to prohibit an undertaking or a
natural person from performing certain business activities.

3.8 Where natification is required, is there a prescribed
format?

Under the Competition Act, the Commission is obliged to decide
within 25 business days from the receipt of a complete merger
notification whether to clear the transaction in Phase I proceedings
or to initiate investigation proceedings (Phase II). In order for a
merger notification to be deemed complete, it has to satisfy the
conditions prescribed by the Competition Act and the applicable
Ordinance and Guidelines, in regard to both required content and
manner of submission.

Summary proceedings are initiated if it can be reasonably expected
that the proposed concentration will not have as its effect a
significant impediment of effective competition, with more detailed
rules provided for in the Guidelines concerning the Commission’s
assessment of concentrations and its decision to issue summary
proceedings.

If the Commission does not make a decision (either to clear the
concentration in summary proceedings or open investigation
proceedings) within 25 business days, the concentration is deemed
cleared. However, should the Commission decide to open
investigation proceedings, it has to decide ultimately whether to
clear or prohibit the transaction within 90 business days from the
date of initiating investigative proceedings. Some of the set-out
deadlines can be extended if commitments (remedies) are offered
by the parties to remove possible competition concerns, or in
agreement with the parties, as the case may be.

3.7 Is there any prohibition on completing the transaction
before clearance is received or any compulsory waiting
period has ended? What are the risks in completing
before clearance is received?

The undertakings concerned are under the obligation to suspend the
implementation of the transaction until clearance is issued or until
applicable waiting periods have ended.

However, the suspension obligation shall not prevent the
implementation of a public bid for purchase of securities or series
of transactions in securities, including those convertible into other
securities admitted to trading on a market in accordance with the
law, given that the following conditions are met: (i) the
concentration has been notified to the Commission without delay;
(ii) the acquirer of securities does not exercise the voting rights
attached to the securities in question, or does so only to the extent
necessary to maintain the full value of its investment; and (iii) the
implementation is based on a procedural order for exemption from
the obligation of suspension issued by the Commission.

In addition, the Competition Act provides the possibility for the
applicant to submit a request for exemption from the suspension
obligation. When deciding upon this request, which must be
justified by the applicant, the Commission shall, inter alia, take into
account the effects of the suspension of the concentration on one or

Save for the Competition Act, the form and contents of merger
notifications is regulated by the Ordinance on the form and contents
of merger notifications and the necessary documentation submitted
with the notifications (Official Gazette of the RM no. 44/12), and
by the Guidelines on the manner of submitting and filing merger
notifications (November 2013).

The merger notification shall be submitted in Macedonian. In
general, all documents in a foreign language shall be submitted
notarised and, where necessary, super-legalised, coupled with
corresponding translations into Macedonian by a sworn court
interpreter. Should it deem the merger notification incomplete, the
Commission is empowered to request any other documents and
information it considers relevant for the assessment of the intended
concentration.

3.9 Is there a short form or accelerated procedure for any
types of mergers? Are there any informal ways in which
the clearance timetable can be speeded up?

Only one form of merger notifications is prescribed, regardless of
whether it is requested and/or whether the Commission will decide
in summary (Phase I) or investigation (Phase II) proceedings
(please see question 3.6). The only way to speed up the clearance
timetable is to supply the Commission with a notification that is as
detailed as possible, in accordance with relevant rules applicable to
the content of notifications.

Pursuant to relevant Commission guidelines, which set out certain
conditions pursuant to which the Commission may issue summary
decisions (i.e. decisions in Phase I), the Commission will do so
when it can be reasonably expected that the notified concentration
will not lead to a significant impediment of effective competition,
which it will assess pursuant to the criteria set out in the guidelines
(e.g. market shares below certain thresholds, move from joint to
sole control etc.).

3.10 Who is responsible for making the notification and are
there any filing fees?

Acquisitions of joint control need to be notified by the undertakings
acquiring joint control. In all other cases, the notification shall be
filed by the undertaking acquiring control of a (whole or part of)
one or more undertakings.

The clearance and notification fees are regulated by the Law on
Administrative Fees (Official Gazette of RM no. 17/93, 20/96, 7/98,
13/01, 24/03, 19/04, 61/04, 95/05, 7/06, 70/06, 92/07, 88/08,
130/08, 6/10, 145/10 and 17/11), which provides for a filing fee of
approximately EUR 100 and a clearance fee of approximately EUR
500. Evidence of the paid filing fee shall be submitted together
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with the notification. The clearance fee shall be paid within eight
days following the delivery of the clearance (decision).

3.11 What impact, if any, do rules governing a public offer for a
listed business have on the merger control clearance
process in such cases?

Pursuant to applicable rules, two situations need to be distinguished
in cases of public bids for joint stock companies listed in
Macedonia. The first situation concerns all public bids, irrespective
of the jurisdictional thresholds being satisfied. Pursuant to the
provisions of the Law on Takeover of Joint Stock Companies
(Official Gazette of the RM nos. 69/13 and 188/13) undertakings
that make a public offer must inform the Commission of the public
offer irrespective of the turnover thresholds. Moreover, they need
to provide the Commission with the prospect of public bid as well
as to keep the Commission informed about all aspects of the public
bid procedure. Failure to comply with these provisions may result
in a EUR 2,000-4,000 fine for the undertaking concerned and a
EUR 500-1,000 fine for the responsible person within the
undertaking.

The second situation concerns concentrations brought about via
public bids that do satisfy the jurisdictional thresholds, whereby
such a concentration needs to be notified to the Commission (in the
form of a merger notification) for assessment and approval.

Further, the Competition Act provides an exemption from the
suspension obligation in cases where a concentration is brought
about via a public bid. Namely, the suspension obligation shall not
prevent the implementation of a public bid for purchase of
securities or series of transactions in securities, including those
convertible into other securities admitted to trading on a market in
accordance with the law, given that the following conditions are
met: (i) the concentration has been notified to the Commission
without delay; (ii) the acquirer of securities does not exercise the
voting rights attached to the securities in question, or does so only
to the extent necessary to maintain the full value of its investment;
and (iii) the implementation is based on a procedural order for
exemption from the obligation of suspension issued by the
Commission based on a procedural order for exemption from the
obligation of suspension.

3.12 Wil the notification be published?

Summary of the notification is published on the Commission’s
website, containing (i) the names of the undertakings concerned, (ii)
a brief description of the undertakings’ business activities, and (iii)
the form of the concentration. Furthermore, the Commission’s
decisions shall be published in the Official Gazette of Macedonia
and on the Commission’s website (excluding all the information
deemed as business or professional secrets in the sense of the
Competition Act and the respective by-laws).

competition on the market or a substantial part of it, in particular as
a result of the creation or strengthening of a dominant position.

When assessing a concentration, the Commission will in particular
take into account: (i) the need to maintain and develop effective
competition on the market or a substantial part of it, especially in
terms of the structure of all markets concerned and the actual or
potential competition from undertakings located within and outside
Macedonia; (ii) as well as various factors, and in particular, the
market position of the undertakings concerned and their economic
and financial power, the supply and alternatives available to
suppliers and users, as well as their access to the supplies or
markets, any legal or other barriers to entry on and exit from the
market, the supply and demand trends for the relevant goods and/or
services, the interest of the consumers and the technological and
economic development, provided this benefits, and the
concentration does not form an obstacle to, competition.

When assessing a concentration brought about by a joint venture,
the Commission shall in particular take into account whether: (i) the
parties to the joint venture continue to retain, to a significant extent,
activities on the same market as the joint venture or on the market
which is downstream or upstream from that of the joint venture or
on a neighbouring market closely related to the market of the joint
venture; or (ii) the coordination which arises as a direct effect of the
creation of the joint venture, affords the parties to the joint venture
the possibility of eliminating competition in respect of a substantial
part of the goods and/or services in question.

Issues surrounding the substantive assessment of concentrations are
further dealt with in the Guidelines on assessment of horizontal
concentrations for the purpose of the Law on the Protection of
Competition (April 2007) and the Guidelines on assessment of
vertical and conglomerate concentrations (November 2008).

4.2 To what extent are efficiency considerations taken into
account?

The Competition Act states that its purpose is to ensure free
competition on the domestic market in order to stimulate economic
efficiency and consumer welfare. Efficiency considerations are
dealt with in various by-laws, and in particular the Guidelines on
assessment of horizontal concentrations for the purpose of the Law
on the Protection of Competition (April 2007) and the Guidelines
on assessment of vertical and conglomerate concentrations
(November 2008). As stated in the Guidelines, in its assessment,
the Commission will consider both the possible anti-competitive
effects arising from the concentration and the possible pro-
competitive effects stemming from substantiated efficiencies
(benefitting consumers), so as to assess the likelihood that
efficiencies would act as a factor counteracting the harmful effects
on competition which might otherwise result from a concentration.
However, to the best of our knowledge, significant attempts to
substantiate and/or quantify efficiencies have not yet been
undertaken by the Commission when dealing with particular cases.

4.3  Are non-competition issues taken into account in
assessing the merger?

4.1 What is the substantive test against which a merger will
be assessed?

The question at the heart of the substantive test is whether a
concentration shall cause a significant impediment of effective

No. The Competition Act and applicable by-laws are not concerned
with non-competition issues, nor are they given a prominent role in
merger analysis, although they may be reflected upon by the
Commission in the course of review.
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4.4 What is the scope for the involvement of third parties (or
complainants) in the regulatory scrutiny process?

Decisions rendered by the Commission and rulings of the courts
shall be published in the Official Gazette of the Republic of
Macedonia and on the web page of the Commission. The published
text shall include the names of the parties and the main content of
the decision. According to the Competition Act, the Commission is
also obliged to publish certain information on all notified filings on
its website. Such information shall include the names of the parties,
a brief description of the undertakings’ business activities, and the
form of the concentration. These publicity requirements allow third
parties to be informed on the development of the proceedings and
to submit their comments, opinions and remarks regarding the
concentration under review. All data regarded as business or
professional secrets, in terms of the Competition Act, shall not be
published.

4.5 What information gathering powers does the regulator
enjoy in relation to the scrutiny of a merger?

Pursuant to the Competition Act, the Commission may utilise a
range of information-gathering powers. The Commission is
entitled to request from the parties to the concentration certain
documents and data relating to their financial standing and business
relations, as well as other data it deems necessary for the assessment
of the concentration. The Commission could also have recourse to
other information-gathering tools at its disposal, although their
application could possibly be expected in some limited situations
e.g. inspecting business premises, business records and other
documents, copying or scanning business documents, sealing
business premises and documents and taking statements from
representatives and employees of the parties to the concentration.

4.6 During the regulatory process, what provision is there for
the protection of commercially sensitive information?

Pursuant to the Competition Act and the Guidelines on the manner
of preparing non-confidential versions of Commission decisions
(February 2011), the applicant is entitled to request that certain
information be treated as confidential information. Namely, before
publishing a merger control decision, the Commission shall deliver
it to the applicant with a request that it designates confidential
information which should not be contained in the published
decision. The applicant is required to respond to the request within
eight days after receiving the decision (i.e. a copy of the decision
with clearly marked data considered to be confidential
information); failure to respond shall be deemed as confirmation
that no confidential information is contained in the decision, which
will be published in full. The answer also has to be substantiated
and justified.

The Competition Act imposes an obligation on the Commission’s
personnel to keep as confidential all data determined as business or
professional secrets by the law or marked as such by the parties.
The personnel are bound by this duty to keep such data confidential
also for five years upon the termination of their working
relationship with the Commission.

5.1 How does the regulatory process end?

Pursuant to the Competition Act, after reviewing the concentration,
the Commission may:

] clear the concentration unconditionally;
] clear the concentration subject to conditions; or
] prohibit the concentration.

5.2 Where competition problems are identified, is it possible
to negotiate “remedies” which are acceptable to the
parties?

Should the Commission consider that a concentration significantly
impedes effective competition, the parties may seek to modify the
concentration in order to resolve competition concerns and thereby
receive clearance of the merger. Rules regulating merger remedies
are set out in the Competition Act and expanded upon in the
Guidelines on remedies acceptable to the Commission for the
Protection of Competition under chapter III of the Law on
Protection of Competition (December 2009).

5.3 To what extent have remedies been imposed in foreign-
to-foreign mergers?

To the best of our knowledge, no (foreign-to-foreign) concentration
has yet been approved subject to conditions.

5.4 At what stage in the process can the negotiation of
remedies be commenced? Please describe any relevant
procedural steps and deadlines.

The parties to a concentration may offer to modify the concentration
from the outset of the merger review process. Should that be the
case, the deadline for Phase I is 35 business days instead of the
regular 25 business days (please see question 3.6). Such
modifications may be fully implemented in advance of a clearance
decision.

However, it is more common for the parties to submit
commitments. Parties can submit proposals for commitments to the
Commission on an informal basis, even before notification.
Proposals submitted by the parties in accordance with these
requirements will be assessed by the Commission. The
Commission will consult third parties, and it may also, if
appropriate, consult the competent national regulatory authorities.
In addition, in cases involving a geographical market that is wider
than the Republic of Macedonia or where, for reasons related to the
viability of the business, the scope of the business to be divested is
wider than the territory of Republic of Macedonia, the non-
confidential version of the proposed remedies may also be
discussed with competition authorities within the framework of the
bilateral cooperation agreements with these countries.
Commitments proposed to the Commission in Phase II must be
submitted to the Commission within no more than 65 working days
from the date on which proceedings are initiated.
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The Commission may accept commitments in either phase of the
procedure. However, given the fact that an in-depth market
investigation is only carried out in Phase II, commitments
submitted to the Commission in Phase I must be sufficient to clearly
rule out “serious doubts” that the concentration may significantly
impede effective competition.

The Commission has to make a clearance decision as soon as the
serious doubts are removed as a result of commitments submitted
by the parties. This rule applies to commitments proposed in Phase
IT proceedings before the Commission issues a Statement of
Objection. If the Commission reaches the preliminary view that the
merger would lead to a significant impediment to effective
competition and issues a Statement of Objections, the commitments
must be sufficient to eliminate such a significant impediment to
effective competition.

If, however, the parties do not validly propose remedies adequate to
eliminate the competition concerns, the only option for the
Commission is to adopt a prohibition decision.

5.5 If a divestment remedy is required, does the merger
authority have a standard approach to the terms and
conditions to be applied to the divestment?

Pursuant to the Guidelines on remedies acceptable to the
Commission for the Protection of Competition under chapter III of
the Law on Protection of Competition, where a proposed
concentration threatens to significantly impede effective
competition, the most effective way to maintain effective
competition, apart from prohibition, is to create conditions for the
emergence of a new competitive entity or for the strengthening of
existing competitors via divestiture of the merging parties.
Divestiture commitments may also be used for removing links
between the parties and competitors in cases where these links
contribute to the competition concerns raised by the merger. Whilst
being the preferred remedy, divestitures or the removal of links with
competitors are not the only possible remedy to eliminate certain
competition concerns. However, divestitures are the benchmark for
other remedies in terms of effectiveness and efficiency. The
Commission therefore may accept other types of commitments, but
only in circumstances where the other remedies proposed are at
least equivalent in their effects to a divestiture.

As a matter of principle, the divested activities must consist of a
viable business that, if operated by a suitable purchaser, can
compete effectively with the merged entity on a lasting basis and
that is divested as a going concern. For the business to be viable, it
may also be necessary to include activities which are related to
markets where the Commission did not identify competition
concerns, if this is required to create an effective competitor in the
affected markets. The business has to include all the assets which
contribute to its current operation or which are necessary to ensure
its viability and competitiveness and all personnel which are
currently employed or which are necessary to ensure the business’s
viability and competitiveness. In order to maintain the structural
effect of a remedy, the commitments have to foresee that the
merged entity cannot subsequently acquire influence over the whole
or parts of the divested business. The commitments will normally
have to foresee that no re-acquisition of material influence is
possible for a significant period, generally of 10 years.

The intended effect of the divestiture will only be achieved if and
once the business is transferred to a suitable purchaser in whose
hands it will become an active competitive force in the market. The
standard purchaser requirements are the following:

] the purchaser is required to be independent of and
unconnected to the parties;

] the purchaser must possess the financial resources, proven
relevant expertise, and the incentive and ability to maintain
and develop the divested business as a viable and active
competitive force in competition with the parties and other
competitors; and

] the acquisition of the business by a proposed purchaser must
neither be likely to create new competition problems nor give
rise to a risk that the implementation of the commitments
will be delayed.

5.6 Can the parties complete the merger before the remedies
have been complied with?

Whilst commitments have to be offered by the parties, the
Commission will ensure the enforceability of commitments by
making the authorisation of the merger subject to compliance with
the commitments. Generally, parties may complete the merger
before a remedy has been complied with. However, this will
depend on the nature of the remedy and negotiations conducted
with the Commission. The Commission may, however, request that
the parties do not implement the merger before they have complied
with the divestment. An example for this would be an “upfront
buyer” requirement, where the parties have to present to the
Commission an agreement with a purchaser for the divested
business before they implement the transaction.

5.7 How are any negotiated remedies enforced?

Should a concentration be implemented contrary to the obligations
and/or conditions of a conditional clearance, the Commission may:

] revoke conditional clearance, while in doing so it may (i) revoke
the decision declaring that the concentration is compliant with
the Competition Act, (ii) declare that the concentration is not
compliant with the provisions of the Competition Act, or (iii) if
necessary, impose measures and obligations to restore effective
competition on the relevant market;

] impose interim measures necessary for restoring or
maintaining effective competition, or measures for
reinstatement of effective competition; or

] impose fines on the parties to the concentration of up 10% of
total annual turnover.

Where a condition is breached, e.g. a business is not divested in the

timeframe foreseen in the commitments or is afterwards re-

acquired, the clearance decision is no longer applicable.

5.8  Will a clearance decision cover ancillary restrictions?

The Competition Act expressly provides that a decision whereby
the Commission determines that a particular concentration is in
compliance with the provisions of the Competition Act, shall also
be considered to cover the restrictions which are directly related and
indispensable for the implementation of the concentration. Further
details concerning ancillary restrictions are dealt with in the
Guidelines on restrictions directly related and necessary to
concentrations (November 2011).

5.9 Can a decision on merger clearance be appealed?

Merger control decisions of the Commission can be appealed before
the Administrative Court of Macedonia. The appeal has to be
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submitted within a period of 30 days from the date of receiving the
decision.

The Competition Act does not set out the circle of persons that can
challenge a merger control decision. According to the
Administrative Disputes Act, the following persons are entitled to
bring an appeal: (i) the parties to the transaction; (ii) an interested
third party or public body if it can be the holder of any right
deriving from the decision; and (iii) the competent authority in case
that the decision infringes the law.

5.10 What is the time limit for any appeal?

An appeal has to be submitted within a period of 30 days from the
date of receiving the decision subject to the appeal.

5.11 Is there a time limit for enforcement of merger control
legislation?

Fines for competition law violations, including those for merger
control, are imposed in misdemeanour proceedings by the
Commission. Misdemeanour proceedings for (i) failure to notify a
concentration pursuant to the provisions of the Competition Act, (ii)
failure to suspend the concentration until clearance, (iii) failure to
comply with the terms and conditions of a conditional clearance,
and (iv) performing a prohibited concentration, cannot be initiated
after five years as of the date the violation has occurred.
Misdemeanour proceedings for notifying a transaction based on
false and/or inaccurate data, or for violating procedural orders of
the Commission, cannot be initiated after three years. An imposed
sanction cannot be enforced after two years have elapsed as of the

date the Commission’s decision becomes effective. The absolute
statute of limitations is set at two times the time limit for initiating
misdemeanour proceedings and enforcing fines respectively.

6.1 To what extent does the merger authority in Macedonia
liaise with those in other jurisdictions?

The Commission is a member of the International Competition
Network, and it participates in the OECD Competition Committee.
The Commission co-operates with the Competition Directorate
General of the EU Commission as well as with foreign competition
authorities, which include the German Bundeskartellamt and
competition authorities in Bulgaria, Croatia, Bosnia and
Herzegovina, and Albania. In 2012, it became a member of the
international competition network established within the Energy
Community by signing a Declaration together with the competition
bodies from Member States and the Energy Community Secretariat.

6.2  Are there any proposals for reform of the merger control
regime in Macedonia?

There are currently no proposals to reform the merger control
regime in Macedonia.

6.3 Please identify the date as at which your answers are up
to date

These answers are up to date as of 10 October 2014.
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Srdana Petronijevi¢ is a partner with Moravcevi¢ Vojnovi¢ i
Partneri in cooperation with Schoenherr where she heads the
firm’s competition and white collar crime practice. She has been
involved in numerous high-profile multijurisdictional merger
control proceedings before the competition authorities particularly
in the former republics of Yugoslavia. In addition, she also
advises clients on all aspects of antitrust law, including
infringement proceedings with respect to alleged anticompetitive
practices providing full coverage in Albania, Bosnia and
Herzegovina, Macedonia, Montenegro, Serbia and Kosovo. She
has designed a number of compliance programs for our larger
corporate clients, tailor-made to their individual needs. Another of
Srdana’s tasks is advising clients on all aspects of criminal
compliance and white collar crime matters in Serbia. Srdana’s
client base is wide and varied and covers the
telecommunications, energy, insurance, banking, construction,
real estate, road development, pharmaceutical, media and IT
industries. Srdana holds an LL.M. in International Business Law.
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Danijel Stevanovi¢ has been an attorney at law with Moravcevi¢
Vojnovi¢ i Partneri in cooperation with Schoenherr since 2009,
and is a member of the firm’s EU and competition practice. He
deals with all aspects of competition law in several jurisdictions
(Serbia, Montenegro, Bosnia and Herzegovina, Macedonia,
Albania and Kosovo) with a particular emphasis on merger
control. Danijel has represented and advised international clients
in various sectors (including oil & gas, basic resources,
construction & materials, industrial goods & services,
automobiles & parts, food & beverages, personal & household
goods, retail, media, telecommunications and technology) in
respect of multi-jurisdictional merger control filings and
behavioural investigations, as well as on various aspects of
market behaviour and competition law compliance. Danijel holds
postgraduate degrees from the Central European University
Budapest (International Business Law) and King’s College
London (Economics for Competition Law), and is fluent in
English, Hungarian and Serbian.
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Moravcevi¢ Vojnovi¢ i Partneri in cooperation with Schoenherr has been active on the Serbian market since 2002. The firm’s
practice is client-orientated, with specialised practice groups that provide industry-focused services to meet the demand of a
competitive, developing and rapidly changing marketplace.

In addition to the Serbian practice, Moravcevi¢ Vojnovi¢ and Partners in cooperation with Schoenherr is frequently engaged in
Bosnia and Herzegovina, Montenegro, Macedonia and Kosovo. The firm’s client list includes leading companies, financial
institutions, organisations and governments. The Belgrade office, via its specialised country desks, acts as a hub for Bosnia-
Herzegovina, Macedonia, Montenegro and Kosovo.

Schoenherr is a leading corporate law firm in Central and Eastern Europe, operating through offices in Belgrade, Bratislava,
Brussels, Bucharest, Budapest, Chisinau, Istanbul, Kyiv, Ljubljana, Prague, Sofia, Vienna, Warsaw and Zagreb. Operating in a
rapidly evolving environment, we are a dynamic and innovative firm with an effective blend of experienced lawyers and young
talent. Our comprehensive coverage of the region means we can offer solutions that perfectly fit the given industry, jurisdiction
and company.
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