
In these scenarios, creditors end up spending important 

state of  the debtor’s estate. Below are a few essential points re-
-

ors from purposefully diminishing their estate with the aim of  
escaping enforcement.

Opportunity and Costs Assessment

In many cases, a correct assess-
ment of  the opportunity and 
costs of  such measures is key to: 
(i) correctly deciding whether it 

litigate or not and (ii) drawing up 
the litigation strategy. 

The advisability of  pursuing these 
measures should therefore be ad-

dressed during the early assessment stage of  the dispute. 

If  a request for interim and conservatory measures has a small 
chance of  being granted, depending on the state of  the debtor, 
the creditors may lack any reasonable assurance that their pro-
spective endeavors shall lead to a successful enforcement of  a 
court’s ruling on the merits. In that case, it may not be a wise 
decision to invest in litigation costs. 

Scope of  Interim and Conservatory Measures

Essentially, interim and conservatory measures are aimed at se-
curing the recovery of  receivables by either placing a ban on 
the transfer of  the debtor’s assets to third parties or placing the 
assets upon which the creditors claim property-related rights in 
the hands of  a receiver.

The creditors are thereby assured that their efforts and expenses 
incurred during the trial can be followed by a successful en-
forcement through the selling of  the assets banned from trans-
fer or placed in receivership.

applications for these types of  measures, with the aim of  pro-
tecting to the fullest degree the creditors’ receivables. 

To that same end, courts rule expediently on applications for 
interim and conservatory measures, on average not later than 
one month after application.

Types of  Interim and Conservatory Measures

main types of  such measures: (i) Conservatory seizure, (ii) At-

Conservatory seizure consists of  placing a transfer prohibition 
upon the assets owned by the debtors. An attachment is placed 
on the amounts of  money and securities payable to debtors by 
third parties. As a result, these third parties are impeded from 
making their usual payments to the debtors, by redirecting the 

The conservatory seizure and the attachment may be sought by 
creditors who demand payment of  money from their debtors 

in court.

Sometimes, creditors claim ownership or other real rights over 

the custody of  a third person (a receiver), whose duty is to pre-
serve them and, eventually, to hand them over to the winning 
party at the end of  the litigation.

Collateral Deposit

Depending on the facts of  the case, creditors may have to pro-
vide cash collateral in order to obtain an interim conservatory 
measure. The cash collateral is aimed at securing the debtor for 
losses incurred due to the blocking of  their assets on grounds 
of  an ill-founded claim.

For instance, if  the receivables claimed by the creditors are cer-

the court is to decide whether a collateral deposit is necessary. 

receivables.

If  the claimant’s receivables are certain and overdue but not 

When receivership is applied for by creditors claiming owner-
ship or other real rights over assets held by the debtors, the 

is necessary. 

Conclusions

It is highly recommendable for creditors to assess the necessity 
of  and where appropriate to apply for interim and conservatory 
measures from the outset of  the trial.

The likelihood and potential amount of  a collateral deposit in 

status, reputation, and good faith of  the debtor are key factors 
to be evaluated in this respect. 

that arbitration and insolvency 
make strange bedfellows. The 
reason they make such an odd 
couple is the different underlying 
the policies, objectives, and pur-
poses they stand for. The heart 
of  arbitration lies at the privity of  
contract and the existence of  par-
ty autonomy independent from 

a certain extent state-managed procedure that holds all credi-
tors equal, within a set system of  ranking – a transparent and 
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accountable process governed by mandatory substantive and 
procedural law provisions.

However, with insolvency on the rise, parties to arbitration 

a claim against a counterparty who is insolvent or becomes in-
solvent during the dispute. This is no different in Montenegro.

When arbitration meets insolvency or insolvency meets arbitra-
tion in Montenegro, can they coexist? Does insolvency affect 
the arbitrability of  claims in Montenegro? Is there exclusive ju-
risdiction of  Montenegrin courts for all disputes against or with 
an insolvent party? 

Montenegrin statutory law does not provide a clear answer.

It is undisputed that once initiated, an insolvency proceeding 

within the territory where the insolvency debtor is seated or 
has its residence. It is equally unquestionable that creditors can 
settle their claims against an insolvent debtor exclusively within 
these insolvency proceedings. Montenegrin insolvency law also 
provides that disputes arising within or in relation to insolvency 
proceedings in Montenegro fall within the exclusive territorial 
jurisdiction of  the court seated in the territory of  the insol-
vency court. This rule intends to attract all insolvency-related 
litigations under the auspices of  one court – the one conducting 
insolvency.

There are no further provisions explicitly conferring jurisdiction 
on Montenegrin courts in relation to insolvency.

Still, how broadly are these jurisdictional rules interpreted in 
practice? 

Do they inevitably affect the validity of  the arbitration agree-
ment? Can they be stretched so far as to justify a court’s refusal 
to (i) enforce a previous arbitration agreement relating to an 
insolvent debtor, or (ii) recognize and enforce an arbitral award 
against an insolvency debtor?

It seems that Montenegrin court practice is yet to be settled in 
this respect. 

However, some recent court decisions indicate that Montene-
grin courts may be quick to interpret exclusive territorial juris-

court construed this rule of  territorial jurisdiction to imply ex-
clusive jurisdiction of  Montenegrin courts. There are also in-
stances in which courts have read the subject matter scope of  
this territorial jurisdiction rule expansively. With no attempt to 
explain, in those cases courts understood the wording “disputes 
arising within or in relation to insolvency proceedings admin-
istered in Montenegro” to encompass, in principle, all disputes 
commenced by or against an insolvency debtor after the initia-
tion of  the insolvency proceeding in Montenegro. Some courts 
have recognized a far-reaching jurisdiction of  the Montenegrin 
insolvency court, even if  only from such court’s exclusive juris-
diction for insolvency. 

Obviously, this reasoning would impede the use of  an arbitra-
tion agreement against the insolvency debtor, i.e,. an insolven-
cy administrator. It could equally affect the enforcement of  an 

arbitration award rendered against a Montenegrin insolvency 
debtor after initiation of  the insolvency proceeding. 

Jurisprudence, on the other hand, 
appears to offer a more elabo-
rated and analytical approach. It 
has been underlined that the law 

converting the exclusive territorial 
jurisdiction into exclusive jurisdic-
tion of  Montenegrin courts. For 
that reason, insolvency should 
not be an absolute bar to arbitra-

tion with or against an insolvency debtor. In terms of  mone-
tary claims, it is unquestionable that any such claim needs to be 
registered and settled within the insolvency procedure. This is 
mandatory even where arbitration is pending for such claims. 
If  the registered claim remains undisputed in insolvency, there 
is no need for arbitration. But if  the insolvency administrator 

that these issues should be decided in arbitration if  the insol-
vency debtor had previously so agreed.

The above evidently shows that the meeting of  arbitration 

that clash, projections for arbitration are currently still uncer-
tain. Given the severity of  possible implications, the parties are 
strongly advised to take this issue into account and monitor fur-
ther developments of  court practice and legal doctrine in this 
respect.

Since former Of  Counsel of  
Taylor Wessing Bratislava Lucia 

the legislative changes prepared 
by her department have primarily 
been driven by the practical need 
to improve the enforceability of  
law and increase the importance 
of  e-communication tools. To 

those ends, two major reforms concerning debt enforcement 

Introduction of  a New Alternative to Proceedings for a 
Payment Order 

The ratio of  issued payment orders to the total number of  ini-
tiated payment order proceedings has been steadily decreasing 

-
ment order procedure, the legislature opted to create an alterna-
tive to it. The so-called collection procedure is expected to be 
simpler, swifter, cheaper.
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